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DECLARATION OF RESTRICTION

This Declaration of Restriction (the “Declaration”) is made by Copeland Corporation, a

corporation having a mailing address at ¢/o Emerson Electric Co., 8000 W. Florissant, St. Louis

Missouri 63136-8506 (the “Declarant™) this Zi“ day of  Jrely_ 1999
WHEREAS, the Declarant is the owner of the real property located at 751 Industrial

Drive, Wapakoneta, Auglaize County, Ohio further described in Exhibit “A” hereto (the
“Property™);

WHEREAS, in connection with the Property, the Declarant desires to obtain a No
Further Action Letter and Covenant Not to Sue under Ohio Revised Code Chapter 3746;

WHEREAS, the terms of this Declaration are to be interpreted as defined in Ohio
Revised Code Chapter 3746 and the regulations promulgated thereunder;

WHEREAS, Phase I and Phase 1I Property Assessments performed on the Property by a
certified professional identified portions of the Property with concentrations of chemicals of
concern in soil and groundwater greater than the applicable cleanup criteria under Ohio Revised
Code Chapter 3746 and the regulations promulgated thereunder;

WHEREAS, soil remediation was performed on the property, and the concentrations of
chemicals of concern in soil are less than applicable cleanup criteria for commercial and
industrial properties under Ohio Revised Code Chapter 3746 and the regulations promulgated
thereunder;

’WHEREAS, groundwater removal was performed on the Property and the
concentrations of chemicals of concern in groundwater are above the unrestricted potable use
standards; however, groundwater modeling demonstrates that the chemicals of concern will not
migrate to a lower aquifer or off the Property at concentrations above the unrestricted potable use
stahdards under Ohio Revised Code Chapter 3746 and the regulations promulgated thereunder;

WHEREAS, the Declarant has agreed to restrict the use of portions of the Property as
hereinafter provided

NOW, THEREFORE, the Declarant makes the following declarations:

1. Restrictive Covenant. Effective upon the issuance of a Covenant Not to

Sue from the Ohio Environmental Protection Agency with respect to the Property in accordance

with Ohio Revised Code Chapter 3746, and only for so long as such Covenant Not to Sue shall
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remain in full force and effect, those portions of the Property identified as a “Restricted Area” on
the site plan attached hereto as Exhibit “B” may be used only for commercial, industrial, light
industrial, and heavy industrial uses and all uses incidental thereto, as such uses are defined in
Ohio Administrative Code 3745-300-08. The groundwater from beneath the Property shall not
be produced or utilized for any purpose or use, potable or otherwise, except for investigation or
remediation. For purposes of the immediately preceding sentence, potable purpose or use shall
mean those uses described in Ohio Administrative Code Section 3745-300-01(A)(33) (effective
December 16, 1996). This restrictive covenant is declared in furtherance of Section 3746.10(C)

of the Revised Code.

2. Restriction to Run with the Land. The restriction contained in this

Declaration shall run with the land and shall be binding upon the Declarant and any party holding
possession of any Restricted Area of the Property through the Declarant, and their respective
heirs, successors and assigns. In event of a sale or transfer of any Restricted Area of the
Property, such purchaser or transferee shall be subject to and bound by said restriction. The
restriction shall apply only to any Restricted Area of the Property and shall not apply to any other
portion of the Property. Notwithstanding any of the foregoing provisions, the restriction
contained herein may be modified, amended or terminated with respect to any Restricted Area of
the Property by an instrument duly executed by all of the then owners of such Restricted Area of
the Property and the Ohio Environmental Protection Agency, provided that the Ohio
Environmental Protection Agency has acknowledged that such modification, amendment or
termination will not result in the revocation of the Covenant Not to Sue, and that the
documentation evidencing such modification, amendment, or termination contains such
acknowledgment and is recorded in the real estate records of Auglaize County, Ohio. This
Declaration, together with the Covenant Not to Sue and the No Further Action Letter, shall be
recorded in the real estate records of Auglaize County, Ohio, in accordance with the
requirements of Ohio Revised Code Chapter 3746 and regulations promulgated thereunder.

3. Enforcement. Compliance with the restriction contained herein may be
enforced by a legal or equitable action brought in a court of competent jurisdiction by one or
more of the following parties: (i) any party then in possession of all or any portion of the
Property, (ii) any then owner or owners of the Property, (iii) the Ohio Environmental Protection

Agency, or (iv) any other party with an interest in the Property or which may incur liability as a

. o 370060035

. on the part of any of the
foregoing parties to take any action to enforce compliance with the restriction contained herein

result of any failure of compliance with the restriction. Any delay

shall not bar any subsequent enforcement with respect to the failure of compliance in question
nor shall any delay or failure on the part of any of the foregoing parties to take any action to
enforce compliance with the restriction contained herein be deemed a waiver of the right of any

such party to take any such action with respect to any future failure of compliance.

4,
Miscellaneous. If any one or more provisions of this Declaration shall be

found to be unenforceable in any respect, the validity

legality and enforceability of the

remaining provisions shall not in any way be affected or impaired thereby. This Declaration

shall be governed by and interpreted in accordance with the laws of the State of Ohio, and

specifically, Ohio Revised Code Chapter 3746 and the regulations promulgated thereunder. All

headings used herein are for convenience and shall not be used to interpret or qualify the terms of

the Declaration.

IN WITNESS WHEREOF, Warsld T, Lawbel a,
(
1/cc 773'65 cd e»d’ of the Declarant has caused thi

date first above written.

\VITNS&;/ COPELAND CORPORATION
By, .

v

\35', the duly authorized

his Declaratnon to be executed on the

(signature)

Ha C le»,; M. Sw\'(h\

(printed)

\/i Ce Preﬁ.‘o? I

(signature)

STEPHEN P FRAUEN
(printed)

STATE OF ﬁ/)( Sod AN )
) ss:
COUNTY OF ; >+ . C(jq\f) )

Printed:H’a\"DLd J. LC«—MIQDIC{]’ I
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, personally appeared
, the duly authorized l/a'ce R‘E’S red en‘f"of Copeland Corporation
who acknowledged to me that he/she did sign the foregoing Decl

370 {]037 Before me, a notary public in and for said county and state
‘ ' Ao
EXHIBIT A L PA( Haré[at = Lam[op[eq‘:r;_‘

aration and that the same was

' his/her free and voluntary act and deed and the voluntary act and deed of such corporation,
Situate in the City of Wapakoneta, County of
. Auglaize, .tate of: Ohio,,.‘deqcrlibedl as

" follows:

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my official

| seal this Z‘J(" day of ) !g , 1999,
“l‘.ot"'N:%Zé";'ir.i-‘thé"Replatfof‘ Wapakoneta Industrial Development, Inc. Subdivision No. 1, o _

( Y County Plet R .
: ~which" rded in Plst.Book Cabinet A, Page &4, Augleize .
rl'ttzzogcl.(:F'gglx?-xiggi:h::?:nh 8ll improvehents and appurtenances thereunto belonging. PAmCIA H._
. ; 0 ) 7 ! '
Bejng Lot No. 7°in the Replat gfbgipikiggta Connty at ot ourt. ( o Public
" Industrial Development, Inc., Su vis unty o
No. 1, the plat'of whic':hvia recorded in Plat - M)"Q?mmmon ir 00 ’\J
Book Case A, Page A-4 of:the Plat Regords gf wxi‘os/v 74/3“)2
Auglaize C‘ounty',_‘lohio.‘ e o R

This instrument was prepared by, and following recording should be returned to:

Environmental Strategies Corporation
11911 Freedom Drive, Suite 900
Reston, VA 20190

b;) Attn: John A. Simon (Certified Professional No. 152)
S 4 /\74 )
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